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Chairman Freese and Members of the Committee:

Thank you for inviting me to testify today. My name is Jay Heck and I am the
executive director of Common Cause In Wisconsin, a non-partisan citizens
advocacy organization with approximately 4,300 members in Wisconsin and
225,000 nationally.

This hearing is occurring at a time when campaign finance reform is at the very
forefront of issues undergoing serious consideration by state policy makers to a
degree not seen in Wisconsin in the last twenty years or more. Since last
November's elections--the most costly and vicious in our state's history-- a week has
not passed without some reform proposal being made, legisiation being introduced,
study being released or editorial being written about campaign finance reform and
the urgent need for the Wisconsin Legislature to address this matter sooner rather
than later.

We are all, by now, familiar with the litany of problems that have arisen as a result
of our failure to revise and reform Wisconsin's campaign finance laws over the years
and I will leave it to others to more clearly detail those problems. My purpose here
today is to discuss some of the legislative remedies available to us. :

It is indeed heartening to note that we are seeing the active involvement of statewide
office holders and state legislative leaders in this issue in a way that is
unprecedented. Already in 1999, we have had the introduction of major campaign



finance reform proposals by Governor Thompson--including for the first time--
public financing for state legislative campaigns; by the State Senate Minority
Leader, Senator Ellis, and a variation of the Ellis plan by the State Senate Majority
Leader, Senator Chvala; as well as by the Senate Co-Chair of the Joint Committee
on Fmance Senator Burke whose legistation was recently co-sponsored by the
Chalr of thls Cemmlttee Representative Freese.

There s genera} agreement by almost. everybody ccncemed that now is the time to
overhaul Wisconsin's broken: campaign finance laws, pardy n fear that an already
out-of-control problem will oniy become worse unless action is taken in time to
have changes in place for the 2000 elections. There is also agreement among the
principals involved thus far that some measure of pubhc financing is critical to the

- reform of Wisconsin's part;ai public finance law--once the model for the nation--but
now'so plagued with probiems and. laepholes that it hias been rendered virtually

meanmgless ‘The Governor and Senator Ellis have both reversed longstanding
opposition to public financing of state campaigns because both have come to the
realization that public money is the only viable incentive to get candidates to
voluntarily abide by spending limits and because they recognize that candidates and
elected officials ought to be beholden to the taxpayers to fund a larger portion of
their campaigns rather than to the special interest groups who currently provide the
most of the campaign cash. As Senator Ellis has said of the current system:
"Everybody 1is thumbing their nose at the law. You. geta big check from someone

‘and there's payback time." And partly as a consequence of this corrupt system we:

are beginning to see the massive disengagement from the political process by
Wisconsin's citizens who, four years ago, were second only to Minnesota in turning
out to vote at election time. Now, according to one study, we have slipped all the
way down to tenth in the nation in voter turnout..

Last Fall, Common Cause In Wisconsin suggested to Senator Brian Burke that
Wisconsin rewrite its campaign finance law to resemble that of Minnesota--a state
where there is virtually unanimous participation in their partial public financing
system and where almost all statewide and legislative candidates abide by spending
limits in return for public financing. Minnesota is also a state where its voters still
maintain some degree of respect for their political process as evidenced by their
nearly 60 percent voter turnout in 1998--by far the highest in the nation.
Geographically, culturally and socially Minnesota has much in common with
Wisconsin; in fact the Minnesota campaign finance laws had originally been
modelled after Wisconsin's in the mid-1970's. It seemed to us to make a great deal
of sense to examine why their system seems to be working while ours doesn't..



Support for public financing and spending limits seems to be as much supported by
Republicans as by Democrats in Minnesota--which has not been the case here in
Wisconsin. Significantly, Republmarzs gained a majority in the Minnesota House of
Representatives last Fall with every one of their contested candidates in receipt of
public ﬁmdmg and in comphanca with statutory spending limits. Ideas rather than
money won control of the House for Minnesota Republicans as well as for Reform
Party candidate Jesse Ventura, who was elected Govemnor by spending only about
$300,000--in marked contrast to the more than $6 million spent by Governor
Thompson to win his fourth term.

Minnesota's system is financed through a state income tax checkoff which is now $5
($10 for a joint. retum) in contrast to Wisconsin's $1 and despite the higher amount,
taxpayer participation is abeu?; 50 percent lmgher 1n Mnnesata than in Wisconsin.

In addition, the legzslature makes an appropriation to fund the public grants so that
they total nearly 50 percent of the statutory spendmg limits. Greater participation
in the checkoff is attributed to the fact that in Minnesota you can designate which

political party you want your $5 to go to and not only to Republicans or Democrats.
Three other parties have qualified for public financing and have their own checkoff
box on the state income tax form, including Governor Ventura's Reform Party.

Another attractive feature of Minnesota's system is the institution of a state refund of
up t0.850 for contributions made by Minnesota citizens to statewide or legislative
candidates who abide by spending limits and/or to the state political parties. The
idea behind the refund is to encourage smaller contributions to candidates and
parties--which make them much less reliant on big individual and special interest
contributions for their campaign funding--and therefore less beholden to those big
donors. Far more contributions of $50 and less fund elections in Minnesota than in
Wisconsin and many of the state's elected officials characterize the contribution
refunds as a form of tax relief to the state's politically-engaged citizens.

Minnesota also seems not to have experienced the huge independent expenditure
advertisements and the phony issue ads that have virtually seized control of the
campaign dialogue in Wisconsin elections in 1996 and 1998. It seems that there,
special interest groups and the political parties have put much more of their
resources “on the ground" in organizing their members at the local level and in get-
out-the vote efforts--which generally is a more productive use of those resources
than utilizing them 1n the "air wars."



Shortly after the elections last November, Common Cause In Wisconsin began to
actively lobby for a "Minnesota Model" for Wisconsin and [ talked to many
members of the Legislature including most of you on this committee. In J anuary,
Senator Burke introduced the "Minnesota Model" proposal, with some adaptatlons
and we began to try to attract ‘bipartisan support for it.

Eut then at the end of } amiary, I received a call from Senator Mike Ellis who said
he didn't think the anesota bill went far enough’ Com;ng, as it did, froma’
Ieglslator who had opposed pﬁbllc financing for the past 28 years, 1 was. startieci--
and interested--to say the least, in what he had to say and in what he was proposing.
After a couple of weeks of discussion, the Ellis "Clean Government Fund" proposal
was unveiled with-Common Cause In Wisconsin's encouragement and it is, quite

: s:mply, the most revolutmnazy, far-reachmg, bold and innovative campaign finance
reform prepesal—-wﬁ:h any serious chance of passage and cnactment—-to be
mtr@duced in this legislature--or for that matter in any legislature in the nation thus
far in 1999.

Much has been written and editorialized about this measure and you are likely
familiar with most of its provisions and so I will not go into great detail. But the
essence of the Ellis measure, Senate Bill 113, is to utilize public funding to combat
excessive candidate spending and outside special interest spending. It seeks to
provide candidates with sufficient funding for their campaigns without relying on
" special interests and it seeks to prevent specmi interests from influencing the -
outcome of elections. Above all, it seeks to make candidates and elected officials
beholden to the taxpayers instead of to the special interest groups who now provide
most of the funding for Wisconsin campaigns. Senator Ellis is betting that the
expenditure of several million dollars each year of public money for the "Clean
Government Fund" will result in the savings of tens of millions of dollars to the
taxpayers of Wisconsin because the umbilical chord between public policy-making
and special interest campaign contributions will have been severed.

The Ellis proposal funds campaigns at 33 percent of the revised statutory spending
levels--lower than the 50 percent in the Minnesota Model bill and lower than
Common Cause In Wisconsin would ordinarily support. But Senate Bill 113 also
contains what I characterize as a "hammer" not currently in effect in any campaign
finance law in the nation for state legislative elections. It would provide a publicly-
funded dollar for dollar match to any candidate who abides by spending limits and
accepts public funding and whose opponent spends more than 83 percent of the
spending limit. A more effective way to make candidates abide by spending limits



can hardly envision. Is it constitutional? In our judgement and that of the state's
Legislative Council, yes. A similar measure in place in Kentucky at the
gubematorzal level has been upheld by the courts. We think this would be as well.

The Eihs praposal also wcmid ban any contnbutzons from being accepted during the
last ten: days before the election, it elmnnaies leglsiaﬁve campaign committees and
prevants pubhcly—ﬁmded candidates from receiving any conduit or pohticai action
cemmlttee money»--«all Very pasatxve reforms in our judgement.

Perhaps the most radicai and controverszai aspect of the Ellis plan is the way it goes
after the so-called independent expenditures made by special interest groups which
have come: to' dcmate our state elections. The measure treats those campaign

*communications that masquerade as issue advocacy in a manner Common Cause In

'Wrsconsm has leng advocated: Any deplctiozﬁ ofa candldate or mez;t;on of h1s or
her name 60 days or 1ess before the general election is considered express advocacy
and the communication is subject to the same regulations, limitations and disclosure
requirements that candidate ads and independent expenditures are subject to. This
1s essentially the language contained in the McCain-Feingold bill at the federal level.
But Ellis takes it one step further by adding that the candidate's office or political
party can not be mentioned for the communication to still be considered as
iegltm}ate 1ssue advocacy

The Elhs plan goes even ﬁmher by’ seekmg to enabie candzdates to be abie to
compete equally with cutside spending by providing a dollar for dollar public match
to any candidate who is the "victim" of an independent expenditure. This is another
revolutionary provision in effect nowhere else in the nation. It is also admittedly
very controversial and would certainly invite a legal challenge were it to be enacted.
Minnesota is the only other state where a similar measure was enacted, in 1993, and
it was struck down by the Eighth Circuit the following year, but on relatively narrow
grounds. The Court ruled that since there was nearly full participation in
Minnesota's public funding system, the state did not have a compelling interest in
trying to discourage independent expenditures as a means of compelling candidates
to abide by the statutory spending limits. In Wisconsin, of course, there is far from
full participation in our public funding system and we have a much more extensive
record of independent spending by outside groups. Wisconsin may just have a
compelling enough case that the Courts could conceivably rule that there is indeed a
genuine state interest in establishing a public funding match of these independent
expenditures to deter corruption or the appearance of corruption. In any event, we
think this radical provision is worth pursuing.



In sum, Senator Ellis's plan calls the bluff that many legislators have made over the
years concermng campaign finance reform. From Democrats we often hear that
there must be sufficient public funding to make the system work effectively. We
agree and the Ellis measure supplies it--both up front and in the unprecedented
"hammer" it contains to deter excessive campaign spending. From Republicans we
have heard that the only campaign finance reform system they could support is one
that goes after independent expenditures. The Ellis proposal does so in the most
effective manner possible--pushing the Buckley decision of 1976 to its very limits,
The Ellis plan pleases neither those who advocate that nothing less than 100 percent
public financing is acceptable, or, those who argue--unconvincingly--that all we
need is simply more complete disclosure and then we can just let the voters decide
how much money is too much, assuming of course that anyone will even bother to
vote in the next election if we continue to do nothing. But for the vast majority of
Wisconsinites, this plan may just be what the doctor ordered to fix what ails us.

Common Cause In Wisconsin has embraced and encouraged Senator Ellis' initiative
because we believe it provides the most viable vehicle from both a public policy and
a political standpoint to actually gain the necessary support in this Legislature to
pass and to be signed into law by this Governor. The Ellis initiative is supported by
other reform groups, including the Wisconsin Democracy Campaign and by
numerous other organizations. Senator Ellis' measure has won the praise of the
editorial boards of many -of the state’s newspapers ncluding the Wisconsin State
Journal, The Capital Times, Milwaukee Journal Sentinel, Appleton Post-Crescent.
Oshkosh Northwestern and Sheboygan Press, to name quite a few. We believe that
Senate Bill 113 is a measure that members of both political parties on this
committee can and should agree upon and it is our fervent hope that Senator Ellis
and Senator Chvala, perhaps with some of the compromises proposed by reformers
addressing their differences, can come to an agreement and move this measure

forward.
* % %

We sincerely believe that Wisconsin now has the best opportunity in years to bring
about meaningful, comprehensive campaign finance reform and that this opportunity
cannot be squandered because of personality differences or over petty partisan
bickering The time is ripe for the Legislature to begin to restore a measure of trust
by the citizens of Wisconsin in their election process by setting to the task of
repairing our broken campaign finance laws and not relinquishing that task until the
Job s complete. Thank you.
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Don't let
partisanship
stop reform

By Jay Heck and Gail Shea

As the Wisconsin State Jour-
nal's designated “election wateh-
degs." (“Election watehdogs —
show your teeth,” March 26), we
are pleased to have this forum to
provide some “detailed barking”
about the state campaign finance
plan being advanced by Republi-
can State Senate Lesder Mike
Ellis, R-Neenah, and the revisions
fo it proposed by Senate Majority
{.eader Chuck Chvala, D-Madison.

We have a precious window of
opportunity to achieve real cam-
paign finance reform in Wiscensin,
restore integrity to our election
system and regain the confidence
of the voters. We cannot altow this
window to close because of a parti-
san standoff.

We commend Elfis for putting
forth his courageous and visionary
campaign finance reform plan that
offers the genuine possibility of
gaining bipartisan support We
commend Chvala for recognizing
the significance of Etiis’ measure
and making campaign finance re-
form a top priority for senate Dem-
ocrats. Now is the time to come
together and pass this reform
package. send it to the Assembly
for passage. and to the governor
for enactment iato law,

We must not lose sight of the
hasic purposes of campaign fi-
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nance reform: to reconnect voters
to our political system and to put
pandidates back in charge of cam-
paigns. Voters want a system that:

W Controls spending.

W Reduces special interest in-
fluence.

mAlows all qualified candi-
dates the opportunity to present
their ideas through a vibrant cam-
paign based on direct voter con-
tact.

M Ensures fhat the qualifica-
tions for running for office are
based on ideas, energy and a com-
mitment to publie service, net on
fund-raising ability.

M Encourages stronger state po-
litical parties that play a bigger
role in recruiting, training and
funding candidates.

Eillis’ proposal represents a sea
change in the debate on public fi-
nancing of campaigns in Wiscon-
sin, [t is like Nixen going to China
- omly a Republican ceuld have
made a proposal of this magni-
tude. Therefore, we believe that
special weight must to given to his
position. This is not simply a mat-
ter of dividing the differences
equally. It is a question of support-
ing fundamental campaign finance
reform that can be enacted with

bipartisan support in time for the
2000 elections.

The Ellis proposal addresses
the most serious problems plagy-
ing Wisconsin eleetions today, It is
nothing short of revolutionary in
its ngness to tackle head-en
the overwheiming problem of “out-
side” spending -~ the huge inde-
pendent expenditures made by
deep-pocketed special interest
groups to flood the abrwaves with
negative campaign ads and phony
issue ads and attempt to seize con-
tro} of the campaign dialogue.

Ellis and Chvala agree about
the need and the means to combat
this problem. Their differences
are in other areas. (See refated ar-
ticle.}

This epperfunity to  achieve
comprehensive reform must not
he altowed to slip through our fin-
gers. [t is the best opportunity that
we have had in Wisconsin in more
than two decades and we may not
nave it again for years to come.
We have already dropped frem
second in the nation to I0th in
voter turncut. We desperately
need to [ix our current campaign
finance system before they hold
an election and nobody shows up.
Let's do it now — before the be-
ginning of the next century.

mcm_mmmmm%m for reconciling
campaign finance reform

Here are our recommendations
for resolving differences in the
campaign finance reform plans
submitted by Seas. Mike Ellis, B-
Neenah, and Chuck Chvala, D-
Madison:

# We support a spending limit
of $120,000 for z state Senate elec-
tion, with a grant of $40,000 1o 2
candidate who agrees to abide by
the limit ¢half those amounts for
Assembly candidates). This grant
wilt guarantee a gualified candi-
date encugh money to run a vigor-
ous campaign based on direct
voter contact, and the spending
limit will stop any one candidate
from drowning out the other. This
limit is realistic enough to “cap-
ture” even the most competitive
races as we enter the 215t century.

Eliis proposes campaign spend-
ing limits of $150,000 with =&
$50,000 grant for state Senate elee-
tions, while Chvala set the spend-
ing limit at $100,000 with the grant
also &t $50,000,

Filis’ proposal is for the public
grant to equal one-third of the
amount of the spending limit and
Chvala pegs it at one half of the
limit Frankly, we prefer to have
the percentage proposed by
(hvala, but recognize that it means
the loss of hipartisan support.

In addition to providing an ini-
tial grant for candidates who agree
to spending limits, the Ellis pre-
posal provides a doilar-fordollar
mateh with public money to any
candidate whose opponent ex-
ceeds the spending limit or who is
attacked Dy independent expendi-
tures — an extremely effective
measure that is in place in only
ane other state in the nation.

This ability fo receive addi-
tional public funds, when spend-
ing limits are exceeded, justifies
the initial 33 percent grant, pro-

vided that the entire measure is
fuily funded.

M Special treatment for legisia-
tive campaign committees, orga-
nized by the leadership to collect
PAC contributions, should be ter-
minated. Ellis proposes eliminat-
ing legislative campaign
commitiees; Chvala wants to keep
them. These groups are Jittle more
than repositories of special
interest meney and they under-
mine the strength and purpose of
political parties — which is where
money ought to be directed.

Legisiative campaign commit-
tees have become tools of legisia-
tive leaders used to control the
Legislature by doling out cam-
paign cash, rather than through
the force of their ideas. That's just
plain wrong. Get rid of them.

® Individual contribution
limits should be $250 to Assembly
candidates, $500 to Senate vandi-
dates, and $1000 for statewide
candidates. Chvala proposes this
reduction; Ellis leaves the existing
maximum contribution levels in
place. .

We agree that reducing the size
of maximum contributions o the
levels Chvala advocates would re-
duce the influence large contribu-
tors have on the recipients. The
need for larger contributions is re-
duced when there are effective
spending ceilings with fully
funded public grants. Very few
candidates receive contributions
at the high ends of the current
limits, and most of this money
comes from outside the district in
the highly competitive races.

# The current law that does not
allow a publiely financed candi-
date to accept any PAC contribu
tions should be retained. ENi§
proposal keeps current law. He
further proposes that no conduit

Heck

Shea

money may be received by a pub-
liely funded candidaie — a vast
fmprovemsnt on  current law
Chvals proposes that a publiciy-
funded candidate be permitted to
accept some PAC and conduit
funds.

On this point, we strongly agree
with Eilis. Public funding should
replace special-interest PAC
funds. Providing taxpayer mongy
free of special-interest taint fo
candidates allowing them to run
vibrant, issue-based campaigns is
the main purpese of campaign re-
form.

® A candidate should be re
quired to show the ability to put
tegether 2 credibie campaign,
based on support in the distriet, in
return for the substantial grant
provided in these proposals.
Chvala proposes that state Senate
candidates raise $4,000, and that X}
may come from anywhere in theé-
state. Elis says this money ought!
to come only from the legislative:
district in which the candidats s
running and that the level be set at’
$6,000.

We think that with lower spend-
ing tevel, $120,000 for a state Sen-
ate race, the qualifying threshold
ought to be reduced to $3,000 and
that it must be raised from people
residing in the legislative district,
However, we recognize ihat this
may make it difficuit for candi-
dates fram poorer districts and for
challengers to qualify for a grant.
Therefore, some provision oughl to
he made to help them,

— Jay Heck and Gail Shea




“The public is growing cynical of the politi-

cal process and abandoning it to those

who can pay the price.” ...

Katharine

Lyall, guest éoiumn

WISCONSIN STATE JOURNAL

Dollar’s influence h_i—_nder-s acce_ss to political system_f,

By Kathariﬁe Lyail .

Two years ago, in the best tradition
of the “Wisconsin Idea,” Don Kettl of
UW-Madison’s La Follette Institute
chaired Gov. Tommy Thompson's com-
mission on campaign finance reform. At
issue was the growing public concern
that money had become too influential
in the political life of the state.

Kettl's report got the ball rolling, but
was not enough by : .
itself to force legis-
lative action. Then,
Tast fall, we had the §
spectacle -of more
than $1.4 'million -’
being spent for one
(albeit pivotal) seat
in the state Senate.
Less than half the
money spent in that

campaign came
from the candi- Lyall
dates’ own fund- ya

raising committees. The rest came from
so-called “independent expendifures”
by labor unions, trade associations and
others with a self-interest in the out-
come of the election.

One veteran observer, Mike Ellis, R-
Neenah, the minority leader in the
state Senate, said recently that “The
kind of money that was spent in the last
election cyele was obscene, and was a
clear message that something had to be
done to make it stop.”

I agree.

Here's why.

Treating the polling place like a
marketplace ensures that the public
will have less and less aceess to legisla-
tive consideration of issues, on the
merit of those issues. Lobbyists, unions
and corporafions that make serious
contributions to candidates (or who

Lyall is president of the University of
Wisconsin System.
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fund so-called “issue advocacy ads™)
have an edge over the average citizen,
or a umniversity or other non-profit or-
ganization that has no political action
committee and can’t write checks for
campaign contributions.

Don't get me wrong: The last thing I
want is for the university to join in the
auctioning of legislative issues. My
point is simply that non-partisan public
interest organizations always suffer
when the balance of public debate
swings toward the dollar sign and away

_from the ever-handed search for good

public pelicy. Wisconsin has . always
been known for drawing its policy-
making from the marketplace of ideas,
a tradition that is fading in the current
environment of campaign finance.

. That is the heari of my second con-
eern: that the public is growing cynical
of the politica! process and abandoning
it to those who can pay the price. The
recent splurge of campaign spending,
and the endliess barrage of sound bites,
suggests to many that single votes don't
matter, that debate and reason don't
matter, that only money matiers.

That is why I find Sen. Eilis” Clean
Government Campaign Plan so encour-
aging. As he noted recently, the bill is
“a direct response to the public outery
to get at the ridiculous spending, and
once and for all put an end to one
group or another literally buying an
election.”

At a cost of less than one dollar per
person in Wisconsin, the Ellis plan
would provide public funding for state
elections, set voluntary campaign
spending limits for state offices, and
rein in the worst abuses of issue advo-
cacy ads. It would impose stiff penal-
ties for infractions, and would restore a
sense of sanity to the election process. I
think it could become a model piece of
legislation for other states to foliow.

Right now, however, the state I'm

most concerned about is Wisconsin, °1
think the Ellis plan, or something like
it, would restore the peeople's faith in
their government. The Senate’s major-

* ity leader, Chuck Chvala, D-Madison,

more recently unveiled a similar Sen-
ate Democratic proposal to achieve the
shared goal of comprehensive cam-
paign finance reform. And let’s not for-
get that in January, Sen. Brian Burke,
D-Milwaukee, also stepped up with a
plan of his own to get the ball rolling.

The common thread in these plans is
no different than our desire to main-
tain the UW's high level of access for
students. We also want to maintain Wis-
consin’s high level of access for ordin-
ary citizens to their legislators and the
process of determining public policy.
We want to bring the voice of the peo-
ple back into politics. It won't happen
30 long as the need to raise vast sums of
money limits who can run for office
and unduly influences who they listen
to once they're elected.

1 am grateful to Ellis and his Demo-
cratic colleagues, Chvala and Burke,
for having the courage to face up to this
issue squarely. They are offering a new
bipartisan response that holds out hope
to the citizens of this state. 1 urge
thoughtful citizens and legislators of
both parties to give serious considera-
tion to the Ellis plan and otiier propos-
als that would restore the
unguestioned integrity of elections in
Wisconsin,
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Court of Appedis Decision relating to expenditures by candidates.
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C. EXPENDITURES BY CANDIDATE’S QPPONENT

1. Relevant_ Court of Aggeals Decision

The issue of increasing a candidate’s public financing grant based on expenditures by the
candidate’s opponent in excess of a specified limit was reviewed by the Sixth Circuit Court of
Appeals in Gable, et al. v. Patton, et al., 142 F.3d 940, 1998 U.S. App. LEXIS 8328 (6th Cir.,
Apr. 30, 1998), reh. denied, ___F3d ___, 1998 U.S. App. LEXIS 21514 (1998).

The Kentucky statute revicwed in Gable imposed the following restrictions on candidates
for Governor and Lieutenant Governor (who, in Kentucky, are required to run on a single slate
rather than mdlvxdualiy)

- d A gubematonal candldate slate may not: accept contributions during the 28 days -
precedlng the “primary or general ‘election, rcgardicss of whether it participates:in public financ-

ing. This. prohzbmon apphes to candxdates contmbutlons to their own campaigns, as well as to
contributions from outside sources.

e. A gubernatorial candidate slate which elects to participate in public financing is
subject to a $1.8 million campaign spending limit. However, when a nonparticipating slate
collects more than $1.8 million in campaign funds in a primary or general election, including
contributions from the candidates themselves, a “trigger” is activated. The result is that the
spending limit for participating slates is lifted and the 28-day window 1s lifted for all slates.

- £, Before the “trigger” is -activated, participating slates may raise up to $600,000

: -.:'which whcn cembmed with two»fer«one matchmﬂ pubhc funds results i in campaign funds of: up"-__'_i f
‘to $1.8 million. After the trigger is activated, a participating slate may raise an unlimited

amount of money, all of which is matched by the two-for-one public funding.

The 28-day hmltatzon was, apparently, included in the statute to ensure that all contribu-
tions (including those to the candidate’s own campaign) are made before the final pre-election
reporting ‘date so that, if a nonparticipating slate exceeds the $1.8. million threshold, it can be
detected in time to activate the “trigger” and allow participating slates a meaningful amount of
time to solicit additional contributions.

The Sixth Circuit Court of Appeals noted that there is little case law truly on point with
regard to the issues raised by the Kentucky statute. However, the court noted that the Eighth
Circuit Court of Appeals upheld a provision of Minnesota’s campaign finance law which, in
some respects, went further than the “trigger” in the Kentucky law in strongly discouraging
nonparticipation in campaign financing. [Gable at 949, citing Rosenstiel v. Rodriguez, 101 F.3d
1544 (8th Cir., Dec. 1996), hereinafter, “Rosenstiel.”] Like the Kentucky statute, the Minnesota
statute permits publicly financed candidates to exceed an expenditure limit when their nonpartic-
ipating opponents raise funds in excess of a certain triggering amount. According to the Sixth
Circuit Court of Appeals, Minnesota’s trigger provides a bigger advantage to participating candi-
dates than does Kentucky’s because the triggering amount in Minnesota’s is less than the
Minnesota ceiling. However, the court noted that, in other respects, the Minnesota law does not
go as far as Kentucky's in discouraging nonparticipation because the Minnesota law does not



provide any additional financing to a participating candidate to match an opponent’s “excess”
expenditures. Instead, under the Minnesota law, the amount of public funds a candidate may
receive is limited to 50% of the expenditure limit, regardless of the amount of expenditures
made by the candidate’s opponent.

Citing Buckley at 57 n. 635, the Sixth Circuit Court of Appeals said that, in general, the
public funding of candidates in return for their acceptance of expenditure limits is constitutional,
despite the potential of pressuring candidates into accepting expenditure limits. However, the
court cited the U.S. Eighth Circuit Court of Appeals decision in Rosenstiel and a campaign
finance case decided by the U.S. First Circuit Court of Appeals [Vote Choice, Inc. v. DiStefano,
4 F.3d 26, 38 (1st Cir., 1993)] for the proposition that there is a point at which public financing
incentives “snowball” or “stray beyond the pale” and become impermissibly coercive upon a
nonparticipating candidate. The court cited, apparently with appmval an example given by the
district court in Gable as an’ example of impermissible coercion. - The-district court said that if - .
Kentucky provided $4 in matchmg funds, instead of $2, for: every dollar raised by partxczpatmg :

_candidates; a nonpamclpatmg cand;date would have no way. of remaining competitive once the
$1.8 million ceiling was lifted. ' As a result, according to the district court, the candidate would
have no real choice but to participate in the scheme, making it unconstitutional. According to
the court of appeals, the conclusion that benefits provided to participating candidates can
become unconstitationally coercive, if they are overwhelming enough, follows logically from
the holding in Buckley that inveluntary limits on a candidate’s campaign expenditures are
unconstitutional. According to the court of appeals, Buckley’s holding regarding involuntary
spending limits would be rendered meaningless if government could effectively force a candi-
date into accepting expenditure limits by providing overwhelming benefits to pamclpatmg
candidatas {Gable at 948 cmng Buckfey at 58 }

Thus accordmg 10 the court of appeals the central question is whether the trigger under-" -
the Kentucky law rises to the level of unconstitutional coercion. According to the court, it is
clear that candidates in Kentucky are under financial pressure to participate in public financing
and that participation is a rational choice in a large majority of cases. However, any voluntary
campaign finance scheme must rely on incentives for participation which, by definition, means
structuring the scheme so that participation is usually the rational choice. The court said that if
it was to conclude that the incentives provided by Kentucky were unconstitutional, it would be
making a distinction based on “degree” and Buckley did provide some guidance related to courts
making such distinctions. In upholding a $1,000 limit on campaign contributions by individuals,
the U.S. Supreme Court stated, in Buckley, that if “some limit on contributions is necessary, a
court has no scalpel to probe, whether, say, a $2,000 ceiling might not serve as well as $1,000.
Such distinctions in degree become significant only when they can be said to amount to differ-
ences in kind.” [Gable at 949, quoting Buckley at 30 (citation and internal quotation marks
omitted).] The Sixth Circuit Court of Appeals said that it believed the same principle applied to
the Kentucky statute. It declined to find that the incentives inherent in the trigger provision are
different in “kind” from clearly constitutional incentives. [Gable at 949.]

The court of appeals also upheld the prohibition against a slate accepting any contribu-
tions during the 28 days preceding the primary or general election as it applied to contributions
from outside sources, but held that it was unconstitutional with respect to nonparticipating
candidates’ contributions to their own campaigns. This distinction was based on the court’s



acceptance of the contention that the purpose of the Kentucky campaign financing scheme was
to limit the actuality and appearance of corruption. The court was willing to accept that the
28-day window as applied to outside .contributions was an important part of that scheme.

However, the court noted that a centrai holding in Buckley is that spending money on one’s own
speech must be pcnmtied [Gable at 945-50.]

2. Agg'lication to Prgp'osal

Based on the Sxxth Circuit Court of Appeals’ reasoning in Gable, as well as the Eighth
Circuit Court of Appeals’ reasoning in Rosenstiel, it appears that a court would uphold a law
increasing public financing for a candidate based on expendzturcs by his or her opponent in
excess of the expend1ture limit. In particular, the amount of the increase in the proposal you
. have described is significantly iess than the two-for-one fundmg provxded in similar circum-
i -stances under the Kentucky statute cxammed in Gable

ff you would hke any furthar mformatxon on thxs subject please feel free to contact me
at the Legxs!ative Council Staff offices. :

JRH:wu:tlu:jal:kjf;jal
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ELLIS AGREES TO COMPROMISE ON CAMPAIGN FINANCE REFORM
Republican leader says changes suggested by reform advocates strengthen his bill

FOR IMMEDIATE RELEASE Contact: Senator Michael Ellis
May 19, 1999 (608) 266-0718

(Madison) - State Senate Republican Leader Michael Ellis (R-Neenah) has announced
he’s making changes to his major campaign finance reform proposal. The changes are
based on suggestions made by two highly regarded advocates of reform, changes which
Ellis says will strengthen his bill and improve it’s chances of passage.

In February, Ellis unveiled his "CLEAN GOVERNMENT CAMPAIGN PLAN" to
dramatically reduce campaign spending and limit the influence of special interest groups.

On April 6, Jay Heck of COMMON CAUSE and Gail Shea of the WISCONSIN
DEMOCRACY CAMPAIGN offered recommendations on reform in a guest column in
the Wisconsin State Journal.

After reviewing those suggestions, Ellis is now incorporating them in his "CLEAN
GOVERNMENT CAMPAIGN PLAN." .

"In the spirit of cooperation, and for the good of campaign finance reform, 1
wholeheartedly agree to this compromise,” said Ellis. " I agree with Heck and Shea that
this is the best opportunity to clean up our elections, and the changes we're making, |
believe, are necessary to make this happen.”

Here are the changes suggested by Heck and Shea that Ellis is adopting:

e The voluntary spending limit for a State Senate campaign would be $120,000.
Candidates who agree to the limit receive a state grant of $40,000.
Ellis’ original plan set a limit of $150,000, with a grant of $50,000.

Ellis agrees with Heck and Shea that these limits still afford a candidate the
opportunity to stage an aggressive campaign with an emphasis on voter contact.
The spending limit will prevent one candidate from squashing the other.

¢ An individual contribution to a State Senate campaign would be $500.
That’s a reduction from the current maximum allowable contribution of $1,000, which
Ellis had originally supported.

District Office: 101 West Canal Street, Neenah, WI 54956 & Q20-751-4801
Capitol Office: PO Box 7382, Madison, Wl 53707-7882 « 608-266-0718
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The need for larger contributions is diminished because of the spending limits and the
state grants. Heck and Shea emphasize that few candidates receive individual
contributions at the high end of the current limits.

+ Before becoming eligible for state grants, a State Senate candidate must raise $5,000
from people living inside their State Senate district in contributions of $100 or less.
Originally, Ellis had supported a figure of $6,000.

Ellis agrees with Heck and Shea that before a candidate can receive substantial state
grants, the candidate must demonstrate that he or she can run a legitimate campaign
in the district. The candidate can clearly do so by raising $5,000 in the district. Ellis
agrees that with a lower spending level, the amount needed to be raised to be eligible
fora grant shouid aiso be lowered.

EHls alse emphasmes ihat in thezr Wzsconsm State Journal column, Heck and Shea
endorsed two other Qrov:lsmns in the i CLEAN GOVERNMENT CAMPAIGN PLAN."
One would eliminate 1egzsiatwe campaign committees, which collect contributions from
political action comimittees, or PAC’s. The other’ provision would retain a law that
prohibits a publicly financed candidate from accepting PAC contributions. Both of these
recommendations remain in Ellis’ proposal.

"We must put partisan politics aside on this issue,” said Ellis. "It’s the only way we are
going to make meaningful and effective reform pass this time around.”

"After careful review, I'm ready to embrace and accept these changes to my plan. This

compromise is the best Opportumty Wisconsm has to achlevmg true campalgn ﬁnance
: refonn " sazd Elhs -

Elilis’ proposal, Senate Biil 113 (SB 113) drew praise from both Democrats and
Republicans when first announced in February, and received favorable editorials from

nearly every major newspaper in the state. Here’s what some of them have said about the
Ellis plan:

"Robert La Follette made the state a leader in clean, fair, and efficient government.
Special interests have spent the last several election cycles attempting to destroy La

Follette’s legacy. Michael Ellis is a profile in courage for trying to claim it back."
The Tomah Journal

...... undoubtedly the best proposal to date to return sanity to running for office in the
state of Wisconsin.” The Oshkosh Northwestern

...... unigue plan has a chance of becoming law. The Legzslature could do worse, and
not much better.” The Milwaukee Journal/Sentinel

"It's your government. The Ellis plan gives it back to you." The Sheboygan Press.
#



Sen.ate Limit: | $120,000

~ Qualifying | $5,000 in district
Money: | with provisions for
poorer districts

lnd|v|dua| Lower to $500 maximum

Leglslatlve f—
Campaign | Eliminated
Commlttees*

PAC/CondUIt | Not allowed if candidate
Money:| receives public grant
 (Current Law)
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partisanship
stop reform -

By Jay Heck ar_a__& Gail Shea

As the Wisconsin State Jour-
nal's designated “election wateh-
dogs,” (“Election watehdogs —
show your teeth March 26), we
are pleased to have this forum to
provide some “detailed barking”
about the state campaign finance
plan being advanced by Republi-
can State Senate Leader Mike
Ellis, R-Neenah, and the revisions
10 it proposed by Senate Majority
LeaderC huc_k_-cm'.aia_,- D-Madison

- :We have a precious window .of
opportunity to achieve real cam.

paign finance reform in Wisconsin,
restore integrity to our election
System and regain the confidence
of the voters. We cannot allow this
window 1o close because of a parti-
san standoff.

We commend Ellis for putting
forth his courageous and visionary
campaign finance reform plan that
offers the genuine possibility of
gaining bipartisan support. We
commend Chvala for recognizing
the significance of Ellis' measure
and making campaign finance re-
form a top priority for senate Dem-
ocrats. Now is the time to come
together and pass this reform
package, send it to the Assembly
for passage. and to the governor
for eractment into law.

Wea must not lose sight of the
basic purposes of ¢campaign fi-

Heck is executive director of
Common Cayse in Wisconsin, Sheq
IS exeeutive director of the
Wisconsin Bemecracy Campaign.

YoURE Thg guy TaT
CeMPLAINED THAT VLR
ONE VCTE JUST

CeSSNT COUNT,,

- GUESS WisT?
Y Youks Tos oy
"ONE WRO Sitven
UP Totay

nance reform: to reconnect voters
to our political system gnd to put
candidates back in charge of cam-
paigns. Voters want a system that:
MControisspending .. .
. M Reduces ‘3pecial
fluence,

B Allows all qualified candi-
dates the opportunity to present
their ideas through a vibrant cam.
paign based on direct voier con-
tact. -

B Ensures that the qualifica-
tiens for running for office are
based on ideas, energy and a com-
mitment to publice service, not on
fund-raising ability.

N Encourages stronger state po-
litical parties that play a bigger
role in recruiting, training and
funding candidates

lis” proposal represents a sea
change in the debate on publie fi-
nancing of tampaigns in Wiscon-
sin. It is like Nixon going to China
-— only a Republican could have
made a proposal of this magni-
tude. Therefore, we believe that
special weight must to given to his
position. This is not simply a mat-
ter of dividing the differences
equally. It is a question of support-
ing fundamental campaign finance
reform that can he enacted with

[~ 2
S

‘interest in-

the most serious -
“ing Wisconsin elections today. tisg -
‘nething short of revolutionary in

bipartisan support in time for the
2000 elections. ’
The Ellis proposal

addresses@
probiems plagy

its willingness to tackie head-orig
the overwhelming problem of “out- M
side” spending — the huge inde
pendent expenditures made by
deep-pocketed special interest

groups to flood the airwaves with ¥

negative campaign ads and phony §:
issue ads and attempt to seize con- ¥
trol of the campaign dialogue. p
Ellis and Chvala agree ahout’
the need and the means to combat
this problem. Their differences
are in other areas. (See related ar- 3
ticle)) :
This opportunity to achieve:
tomprehensive reform must not 3
be allowed to slip through our fin-3
gers. It is the best opportunity that 1
we have had in Wisconsin in more
than two decades and we may not ¥
have it again for years to come,
We have already dropped from
second in the nation to 10th in 1
voter turnout We desgeratgly
need to fix our current campaign’;
finance system hefore they hold
an election and nobody shows up.
Let's do it now ~- before the be-
ginning of the next century.

”
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Suggestions for reconc

campaign finance reform

Here are our recommendations
for resolving differences in. the
campaign finance reform plans
submitted by Sens. Mike Ellis, R-
Neenah, and Chuck Chvala, D-
Madison: :

® We support a speading limit
of $120,000 for a state Senate elec-
tion, with a grant of $40,000 to a
candidate who agrees to abide by

the limit (half those ‘amounts for -
Assembly candidates), This grant -
will guarantee 'a- qualified candi-:

date enough:moneyto run avigor-
ous campaign based on- direct
voter contact,and the spending
iimit will stop any one candidate
from drowning out the other. This
limit is realistic enough to “cap-
ture” even the most competitive
races as we enter the 21st century.
Ellis proposes campaign spend-
ing limits of $150,000 with a
$50,000 grant for state Senate elec-
tions, while Chvala set the spend-
ing limit at 100,000 with the grant
also at $30.000. . IR

. Ellis? proposal is for éhe"ﬁublic s
grant o’ equal one-third of the

amount of the spending limit and
Chvala pegs it at one half of the
limit. Frankly, we prefer to have
the percentage proposed by
Chvala, but recognize that it means
the loss of bipartisan support.

In addition to providing an ini-
tial grant for candidates who agree
to spending limits, the ‘Ellis pro-
posal provides a dollar-for-dollar
match with public money to any
candidate whose opponent ex-
ceeds the spending limit or who is
attacked by independent expendi-
tures — an extremely effective
measure that is in place in only
one other state in the nation.

This ability to receive addi-
tional publie funds, when spend-
ing limits are exceeded, justifies
the initial 33 percent grant, pro-

- fully funded:

vided that the entire measure is

M Special treatment for legisla-
tive campaign ‘tommittees, orga-
nized by the leadership to collect
PAC contributions, should be ter-
minated. Ellis proposes eliminat-
ing - legislative ‘campaign
committees; Chvala wants to keep
them. These groups are little more

than repositories -of -special-
. interest ‘money ‘and’ they under- -

mine the strength and ‘purpose of -
~political parties — which is where-

money ought to be directed. .

Legisiative campaign commit-
tees have become tools of legisla-
tive leaders used to control the
Legislature by doling out cam-
paign cash, rather than through
the force of their ideas. That's just
plain wrong. Get rid of them.

M Individual contribution
limits should be %250 to Assembly
candidates. $300 to Senate candi.
dates, and $1,000 for Statewide

candidates. ‘Chvala proposes this
-reduction; Ellisleaves tre existing

maximum ‘contribution levels in
place.

We agree that reducing the size
of maximum contributions to the
levels Chvala advocates would re-
duce the influence large contribu-
tors ‘have on the recipients. The
need for larger contributions is re-
duced when. there are effective
spending ceilings with fully
funded public grants. Very few
candidates receive contributions
at the high ends of the current
limits, and most of this money
comes from outside the district in
the highly competitive races.

& The current law that does not
ailow a publicly financed candi-
date to accept any PAC contribu-
tions should be retained. Ellig’
proposal keeps current law. He
further proposes that no conduit

ling

money may be received by a pub- !
licly funded candidate — a wvast -

improvement. on current law..

Chvala. propsses that a publicly- '}
-funded candidate be. permitied o
accept. some PAC and ' conduit

funds, : R

On this point, we strongly agree -
with Ellis. Publi¢ funding should *
replace special-interest PAC
funds. Providing taxpayer money -
free of specialinterest taint to .

candidates allowing them to run '!

vibrant, issue-based campaigns is
the main purpose of campaign re-
form. o

W A candidate should be re-.
quired to show the ability to put :
together a credible campaign, -

based on support in the distriet, in I’}
_return for the substantial grant o i

provided in these propesals.
Chvala proposes that state Senate'.
candidates raise $4,000, and that if=:

N x
may come from anywhere in the®

state. Ellis says this money oughl;
to come only from the legislativ

&4

district in which the candidate ig%

runaing and that the level be set al¥

$6,000. . _
We think that with lower spend-
ing level, $120,000 for a state Sen-
ate race, the qualifying threshold
ought to be reduced to $5,000 and :
that it must be raised from people
residing in the legislative district.
However, we recognize that 'thi's~
may make it difficult for candi
dates from poorer districts and for
challengers to qualify for a grantk .

Therefore, some provision oughtto ||

be made to heip them. ) :
— Jay Heck and Geil Shea
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Ciean Gevernment Campaign Plan —
Common Cause/W 1sc0nsm Democracy Campaign Compromise

. Changes in bold are result of Common Cause and Wisconsin Democracy
Campaign Compromxse ’

Campalgn Fmancmg
) Legislature -

A) There would be a Voluntary limit on campaign spending of $120,000 for the
Senate and $60,000 for the Assembly. If a candidate agrees to the voluntary
limit the candidate would receive:

1) State grant - $40,000 Senate/$20,000 Assembly

To qualify for : the grant, a candidate would have to raise $5,000 in

contnbutzons ‘of not more tkan $100 for Senate $2 5'00 far Assembly, all

from within their dzsrrzcz 3

2y Party/(l‘ampai gn cemmuttees $28 Oﬁﬂ/Senate, $10 090/ Assembly

3) Individual contributions — up to $60 ,000/Senate, $30 OGOIAssemhly

B) If a candidate does not agree to the voluntary limit, the candidate are subject
to the following reporting requirements:

1) A campaign must file a campalgn finance report to the state elections
board within 24 hours of raising $100,000/Senate, $50,000/Assembly
and/or $20,000 Senate/10 ,000/Assembly from a party.

2) After raising $100,000 Senate/$50,000 Assembly and/or $20,000
Senate/10,000 Assembly from a party, a campaign must file, upon
recex;){ ofa ‘contribution, a campaign finance report within 24 hours. -

C) Any campa; gn. regardiess of whether ornotit has agreed to the voluntary .~
spending limit, cannot accept contributions to the campaign within ten days of
the election.

II) Governor/Lieutenant Governor

A) There would be a voluntary spending limit of $2,000,000

1} State Grant: $670,000 To qualify for the grant, a candidate would have to
. raise $80 400 in amounts of ot more than 3100 within the state.

2)" Party/Campaign committees: $330,000

3} Individual contributions: $1,000,000

B) If a candidate does not agree to the voluntary limit, they are subject to the
following reporting requirements:

1) A campaign must file a campaign finance report to the state elections
board within 24 hours of raising $1,670,000 and/or $330.,000 from a party.

2) After raising $1,670,000 and/or $330,000 from a party, a campaign must
file, upon receipt of a contribution, a campaign finance report within 24
hours.

11} Attorney General
A} There would be a voluntary spending limit of $400,000

1) State Grant: $135,000 To qualify for the grant, a candidate would have to

raise $16,200 in amounts of not more than $100 within the state.



2) Party!Campmgn committee: $63,000
3) Individual contributions: $200,000

B) If a candidate does not agree to the voluntary limit, they are subject to the

foliowing reporting requirements:
1) A campaign.must file a campalgn finance. report to the state elections
board within 24 hours of raising $335,000 and/or $65,000 from a party.
2) After raising $335,000 and/or $65 000 from a party, a campaign must file,
- upon receipt of a contribution, a campaign finance report within 24 hours.
IV) Secretary of State/State Treasurer/State Superintendent/Supreme Court

A) There would be a voluntary spending limit of $200,000

1) State Grant: $67,000 To qualify for the grant, a candidate would have to
raise $8,040 in amounts of not more than $100 within the state.

2) Party/Campaign committee: $33,000

-3) Individual Contributions:.$100,000 -

B) 1If a candidate does not. agree to the: voluntary lmnt they are subject to the
followmg reportmg reqmrements :

i) A’campaign must file a campa;gn fmance report to the: state eiccnons
“board within 24 hours of raising $167,000 and/or $33,000 from a party.
2) After raising $167,000 and/or $33,000 from a party, a campazgn must file,
upon receipt of a contribution, a campaign finance report within 24 hours.
Public Financing

A) Each candidate who signs up for the plan, would receive, from the clean
govemment fund, 100% of the amount to be spent on behalf of their opponent
or against them by an IE or PAC.

B) Each candidate, whose opponent does not agree to the voluntary spending
limit will receive, from the clean government fund, 100% of the amount above
the hzmts WhiCh tﬁgger the 24 ‘hour reporting reqmrement ks

C) Each candldate whose opponernt doés not agree 1o'the voiuntaxy spendmg
limit, will receive from the clean government fund, the amount above the
party limit which trigger the 24 hour reporting requirement.

D) Each candidate, whose opponent dees not agree to the voluntary spending
limit, will receive from the clean government fund, an amount eqnahng the
amountf:d donated to their opponent fmm a PAC or conduit. -

Independent Groups

A) PACs & Conduits cannot contribute to a campaign which agrees to the
Limit.

B) Any group (PAC, conduit, political party, independent expenditure) which
will make expenditures on behalf of or contributions to a campaign must file
reports with the elections board 63, 42, and 21 days before the election. These
reports must include the amount of money being spent or contributed and the
campaign which the money is to support or oppose.

() Legislative Campaign Committees cease to exist

Issue Advocacy (60 days from election)
A) Issue advocacy ads cannot mention a candidate for office



B) Issue advecacy ‘ads cannot menﬂon a pohtzcal party
C) Issue advocacy ads cannot mention an office

_ Centrlbutlan letts

; A) Maxzmum ednfributxon 1|m=ts of SSﬂﬁ/Senate, $250 Assembly, and $1,000
staiewade off' ice. o '

Fundmg ihe C!ean Govemment Fund
A) 10% of billable lobby hours as reported to the State Ethics Board (above what
" is spent on 10bbymg, pazd for by organization hiring lobbyist)
B) Sum—Sufﬁcxent Appmpnatien from Budget.

Penaltles SRR : ' L

A) Ifa candidate or outs1de group vmlates reportmg reqmrements the fme is

$500 per day. i :
B '_ _ -B) Ha candidate or outszde croup vzoiates reportmg requzrements w1th inent to
o conccal or decelve the penalty isaClass E Feiony o

C) If a candidate or 0uts1de group spends above 3% over the hnuts elther
statutorily or ‘according to their own statemnent (21 day maps), the fine is four
times the amount spent.

D) Ha candzdate or outside group spends above 10% over the limits, either
statuterlly or according to their own statement (21 day maps), the fine is 6
times the amount spent _

E) If a candidate or outside group spﬂnds above 15% over the limits, either

- statatorily or accordmg to thelr own statement (21 day maps) a nuihﬁcatzon
_ ~process can begm SR g
"‘F} ‘Nullification ¢an be ﬁied by elther the victim of the elect;on (Iosmg candldate}
or the elections board.
() Nullification 'begins with a finding of fact by the circuit court.
H) ‘Circuit Court decxsions are appea}able to the Appeliate and Wisconsm
' Supreme Court -
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Aftiliated with the National Education Association

TO: Members of the Assembly Committee on Campaigns & Elections

FROM: John Stocks, WEAC Government Relations Director

DATE: October 20, 1999

RE: Proposed Legislation Concerning Independent Expenditures and Issue
Advocacy

This memo will outline WEAC’s position with respect to the various campaign finance
reform proposals concerning independent expenditures and issue advocacy.

1999 AB 256 (Ketth)
Issue Advocacy (Sec. 23 - proposed § 11.065)

Regulates mass media, mass mailing or phone bank communications within 30 days
of election which includes name or likeness of candidate

Must report name of candidate, donations over $20 and expenditures over $20

If such spending exceeds 5% of disbursement level, the disbursement limitation
does not apply and contribution limits are doubled for both candidates

. WEAC does.not oppose these reforms but:has the following concerns:

(1)  Constitutionality of reporting requirements for issue advocacy in question
after the Wisconsin Supreme Court’s recent WMC decision.

1999 LRB 3054/1 (New Kettl)
Independent Expenditure (Sec. 16 - proposed § 11.05(2¢)

Would require committees or individuals intending to engage in independent
expenditures to register and provide the same filing information as PACs.

s WEAC is not opposed to this requirement

Issue Advocacy (Sec. 46 - proposed § 11.065)

Regulates mass media, mass mailing or phone bank communications within 30 days
of election which includes name or likeness of candidate

Yerry Cranay, President
Micheral A, Butera, Exscutive Direcior

33 MNob Hifi Drive PO BOX 8003 Madison, Wl 6I708-8003  « (608)276-7711 (B00)362-8034



Must report name of candidate, donations over $20 and expenditures over $20
Requires pre-reporting if expenditures exceed $1,000
Report must include oath identical to that required for independent expenditures

If expenditures with “purpose or effect” of opposing candidate or supporting a
candidate’s opponent exceed 25% of candidate’s disbursement level, contribution
limits go up to 200% and candidate’s disbursement limitations go away

. WEAC has serious concerns with this approach:

(1)  Constitutionality of reporting requirements in question after WMC
(2) -Problcm with government deciding who is snpported or opposed
S (ege ad. s;mply showing candidate as pro-choice) -
(3 'Sxmaiar law was struck down i in Minnesota (Day.v. Holahan, 34 F.3d 1356
' ~ (8th Cir. 1994) (increased limits and provided funding to candidate subject
to independent expenditures)

1999 SB 190 (Clausing)

Independent Expenditures (Secs. 21 & 95 - proposed 11.12(6) & 11.60(3t))
Would require committees to report intended independent expenditures 21 days

 prior 1o the expenditure, and create a sliding scale of penalties depending upon the_ .
percentage a comzmttee ovep or under~spends in relation to its pre-report. '

¢ WEAC opposes these requirements and believes they are unconstitutional because:
(1)  prior restraint on political speech.
(2) forces public disclosure of intended First Amendment activities
(3)  improperly locks parties into expendxtures for a 3-week period
@ would improperly chill and limit free speech
Issue Advocacy (Sec. 13 - proposed § 11.05(14))
Would subject media communications within 60 days of election including the

likeness of a candidate and “substantially directed toward the electorate” to
regulation under Chapter 11, unless the speaker can prove otherwise.

. WEAC believes this provision would be held unconstitutional because:

(1) “substantially directed toward the electorate™ is vague;

2



A shifting the burden to the speaker impermissibly infringes upon and chills
First Amendment activity; and

(3) would subject legitimate issue advocacy (which is by definition directed at
the electorate) to the same regulation as express advocacy.

1999 SB 111 (Burke/Freese)

Issue Advocacy (Sec. 4 - proposed § 11.05(14))

Would subject communications within 60 days of election including the likeness
of a candidate and “substantially directed toward the electorate” to regulation
under Chapter 11, unless the speaker can prove otherwise.

. WEAC believes this provision would be held unconstitutional because:

RO substanuaily directed toward the electorate” is vague
@ shlftmg the burden to the speaker impermissibly infringes upon and chills
" First Amendment activity
3) would subject legitimate issue advocacy (which is by definition directed at
the electorate) to the same regulation as express advocacy

;;3'1999--?53 113 (Ellis)

Independent Expenditures (Sec. 19 - proposed § 11.12(6)(c))

Pre-reporting requirement for each of the three 21-day periods before election, and

- sliding " scale ‘of  penalties dependmg upon the percentage a committee over- or-_: .

" under-spends in relation to its pre-report.

Would allow a losing candidate to commence a civil action to nullify election.

* WEAC opposes these requirements and believes they are unconstitutional because:

(1)  prior restraint on political speech
(2)  forces public disclosure of intended First Amendment activities

3) improperly locks parties into expenditures for a 3- week period
(4)  would improperly chill and limit free speech

Issue Advocacy (Sec. 8 -- proposed § 11.01(16)(2)(3))

Would subject all media communications within 60 days of election which
reference a candidate, office or political party to regulation under Chapter 11.

. WEAC believes this reform would have constitutional problemns because:



(1)  Under WMC it is unconstitutional to “place reporting or disclosure
requirements” on communications which do not expressly advocate

@) Under WMC express advocacy must contain “explicit language advocating
the election or defeat of a candidate”













} Eliminate the Lobby Tax
/2) PACconuibutions to campa:gns who zake the grant need to bs matched (Like
Conduits)
) 200% level for coambuaons 1o own campa;ga.
4) Pg4: Dollar amount: forjus:ice superintendsnt (should be same as sec of state &
treasurer
v 5) Pg 20: Dollar amount for justice, superintendent .
v 6)  Attorney General 24 hour report $ should be $335,000
g 7 New Daliar Ammznts

« Changes in bold are result of Common. Q‘am and Wisconsm Democracy
Campaign Compmmm P

Cmaign Finencine o L . _
D Legislature : '
/ A) There would bas volaataxy limit an campazgn spendmg efsm.eaa for the
 Senate and $60,000 for the Assemb!y If a candxdne agrees 10 the voluntary
Himit the candidute would receive;
1) State grant - $40,000° Smwszo.wo Assembly
To qualify for the grant, & candidare would have to raise 35,600 in

cordributions of not more than Swﬁfor Scm, sz,soafar Amrmbb, all

Fromwithin their district,

2) Party/Cmmpwiew committess - szo,aoefsenm, $10,000/ Assembly

3) Individual contributions - up to $60,000/Senate, $30,000/Assembly

B} If a candidate does not: agree to the veiumary h:zut the md:date sre sub_;ect
to the following eporting reqmremen:s

1) Acanpaignmustfilea campaign ﬁnance :apan to the stata alecﬂons
board within 24 hours of reising $100,000/Senate, $50,0661"Asseznbiy
and/or szn,eoa Senate/10,000/Assembly from & party.

2) Afterraising $100,000 Senate/$50,000 Asse:ahi? ad or $20,000
- Senate/10,000 Assembly froms @ pm'y acampaigd must file, upon
mezpt af 2 ﬁﬂutﬁaﬁ, & campazaz ﬁmase repof wnhxn 24 bours.

"8) Change Mwmunhcantributwn imits to $500/Semate, $250 A smmy, aad $1.000
statewide office. A
}. tgv ¥R




